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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 6 
(T.D. 87-77) 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO EN- 
TRY AND CLEARANCE OF AIRCRAFT ARRIVING FROM OR 
DEPARTING FOR CUBA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
substituting Miami International Airport for Ft. Lauderdale- 
Hollywood International Airport as the location at which aircraft 
and passengers departing the U.S. for, or entering the U.S. from, 
Cuba must clear Customs, unless otherwise authorized. This change 
will enhance Customs enforcement efforts and will reduce 
paperwork and costs for Customs and the public. 


EFFECTIVE DATE: July 30, 1987. 


FOR FURTHER INFORMATION CONTACT: Louis N. Razzino, Of- 
fice of Inspectional Enforcement Liaison (202-566-2140). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 6.3a, Customs Regulations (19 CFR 6.3a), provides that 
unless otherwise authorized by the Regional Commissioner of Cus- 
toms in Miami, Florida, the owner or person in command of any air- 
craft clearing for the U.S. for, or entering from, Cuba, shall clear or 
obtain permission to depart from, or enter at, the Ft. Lauderdale- 
Hollywood International Airport, Ft. Lauderdale, Florida. The own- 
er or person in command, before arrival of the aircraft from Cuba, 
must furnish a notice of intended arrival to Customs not less than 
15 minutes before crossing the U.S. coast or border. The notice, 
which shall be furnished through the Federal Aviation Administra- 
tion flight notification procedures or directly to the Customs officer 
in charge at the Ft. Lauderdale-Hollywood International Airport, 
must include such information as the aircraft registration number, 
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the name of the aircraft commander, and the number of US. citizen 
and alien passengers. No passenger arriving from Cuba by aircraft 
will be released by Customs, nor will the aircraft be cleared or per- 
mitted to depart, before the passenger is released by an officer of 
the Immigration and Naturalization Service or by a Customs officer 
acting on behalf of the Immigration and Naturalization Service. 

Section 6.3a was enacted by publication of T.D. 80-264 in the Fed- 
eral Register on November 3, 1980 (45 FR 72646). The regulations 
were necessitated by the political situation involving aliens at- 
tempting to reach the U.S. from Cuba, in which there was serious 
reason to believe that unsafe and unlawful means of transportation 
were being used. The procedures enacted by the new regulations 
were intended to prevent such transportation. Further, Customs en- 
forcement efforts concerning the interdiction of illegal travelers and 
articles going to, or arriving from, Cuba, were enhanced by requir- 
ing the use of one airport for all flights to and from Cuba. 

At the time § 6.3a was enacted, Ft. Lauderdale-Hollywood Inter- 
national Airport was the airport in South Florida best suited to 
meet Customs needs. Since that time, however, Customs staffing 
and other resources in Florida have changed to the extent that 
greater manpower and other resources exist in Miami. Also, review 
of the requests for authorization to land elsewhere than at Ft. Lau- 
derdale reveals that most of the requests are to use Miami Interna- 
tional Airport. This is apparently because most airlines willing to 
offer services to and from Cuba are based in Miami and their pas- 
sengers, in most cases, are Cuban resident aliens or US. citizens of 
Cuban birth living in Miami. When an aircraft flies into or out of 
Ft. Lauderdale-Hollywood International Airport instead of Miami 
International Airport, it increases the cost for all involved parties. 

On January 22, 1987, Customs published a notice in the Federal 
Register (52 FR 2418) soliciting comments regarding a proposal to 
amend §6.3a, Customs Regulations, to substitute Miami Interna- 
tional Airport for Ft. Lauderdale-Hollywood International Airport 
as the location at which the aircraft and passengers arriving from, 
and departing for, Cuba, regardless of intermediate stops, must 
enter and clear Customs. 

It was noted that this would enhance Customs enforcement ef- 
forts concerning flights to and from Cuba, would reduce the 
paperwork burden on Customs of processing requests for authoriza- 
tion to land elsewhere than at Ft. Lauderdale, and would reduce the 
costs for Customs and the public. No comments were received in re- 
sponse to the notice. 

After further review of the proposal, Customs has concluded that 
the proposal should be adopted. In order to conform this provision 
to those of § 6.14, Customs Regulations (19 CFR 6.14), which gener- 
ally deals with private aircraft arriving from areas south of the 
US., the time period, as prescribed in the proposal, for the giving of 
the advance notice of arrival is being extended to 60 minutes and 
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the phrase “regardless of intermediate stops”, also contained in the 

proposal, is being deleted. Accordingly, § 6.3a, Customs Regulations, 

is being amended as proposed with the changes noted above. 
EXECUTIVE ORDER 12291 


This amendment does not constitute a “major rule” as defined by 
E.O. 12291. Accordingly, a regulatory impact analysis is not 
required. 

REGULATORY FLEXIBILITY ACT 


It is certified that the amendment will not have a significant im- 
pact on a substantial number of small entities. Accordingly, it is not 
subject to the regulatory analysis or other requirements of the Reg- 
ulatory Flexibility Act (5 U.S.C. 601 et seq.). 

DRraFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List oF SuBJEcTS IN 19 CFR Part 6 


Air carriers, Aircraft, Airports, Cuba, Customs duties and inspec- 
tion, Freight and Imports. 


AMENDMENT OF THE REGULATIONS 


Part 6, Customs Regulations (19 CFR Part 6), is amended as set 
forth below. 


PART 6—AIR COMMERCE REGULATIONS 


1. The general authority citation of Part 6 continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (Gen. Hdnote. 11), 1624, 
49 U.S.C. 1474, 1509. 


2. The introductory text of paragraph (a) and paragraphs (a)(1) 
and (a)(2) of § 6.3a are revised to read as follows: 


§6.3a Entry and clearance; Cuba. 


(a) Unless otherwise authorized by the Regional Commissioner of 
Customs, Miami, Florida, the owner or person in command of any 
aircraft clearing the U.S. for, or entering from, Cuba, shall: 

(1) Clear or obtain permission to depart from, or enter at, the 
Miami International Airport, Miami, Florida; 

(2) Before arrival from Cuba, furnish a notice of intended arrival 
to Customs, either by or at the request of the commander of the air- 
craft, not less than 60 minutes before crossing the U.S. coast or bor- 
der. The notice shall be furnished through the Federal Aviation Ad- 
ministration flight notification procedures or directly to the Cus- 
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toms officer in charge at the Miami International Airport, Miami, 
Florida. The notice shall include the following: 
(i) Aircraft registration number; 
(ii) Name of aircraft commander; 
(iii) Number of U.S. citizen passengers; 
(iv) Number of alien passengers; 
(v) Place of last foreign departure; 
(vi) Estimated time and location of crossing U.S. coast or border; 
and 
(vii) Estimated time of arrival. 
* * * * * * * 
WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: June 3, 1987. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 30, 1987 (52 FR 24291)] 


19 CFR Part 141 
(T.D. 87-78) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO 
ENTRY DOCUMENTATION FILING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide an optional procedure under which importers can file entry 
documentation at one port to be analyzed by Customs to determine 
if an examination of cargo is necessary. If no examination is neces- 
sary, the merchandise can be released when it arrives, at the dis- 
charge port. This will enable importers to obtain an expedited re- 
lease of their merchandise. Expediting the clearance of cargo will 
benefit importers, carriers, and Customs. 


EFFECTIVE DATE: July 29, 1987. 


FOR. FURTHER INFORMATION CONTACT: Operational aspects: 
Steven Knox, Office of, Cargo Enforcement and Facilitation 
(202-566-5354); Legal aspects: Jerry C. Laderberg, Entry Proce- 
dures and Penalties Division (202-566-5765). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Parts 141 through 144, Customs Regulations (19 CFR Parts 
141-144), govern the entry of imported merchandise. Release of the 
merchandise from Customs custody is secured by filing the entry 
documentation required by §§ 142.3 et seg., Customs Regulations (19 
CFR 142.3 et seq.). 

If merchandise is imported at one port and the importer of record 
desires to have the merchandise delivered to another port (usually 
where the importer’s premises are located), there are two alterna- 
tives available to the importer. He may take entry by submitting 
entry documentation at the port where the merchandise has ar- 
rived, either in person or through an agent, to obtain release of the 
merchandise at that port. He then makes arrangements for trans- 
portation of the merchandise to the inland location, free of any Cus- 
toms control or custody of the merchandise. Alternatively, the im- 
porter may make arrangements at the port of arrival to have the 
merchandise transported under Customs bond from that port to the 
destination port, utilizing the transportation in-bond procedures of 
§ 18.1 et seg., Customs Regulations (19 CFR 18.1 et seq.). These pro- 
cedures entail using a Customs bonded carrier for the transporta- 
tion process and complying with the documentary and sealing re- 
quirements of Parts 18 and 24, Customs Regulations (19 CFR Parts 
18, 24). When the merchandise arrives at the destination port, the 
importer makes entry by filing the appropriate documentation. He 
then may obtain release of the merchandise. 

By notice published in the Federal Register on July 22, 1986 (51 
FR 26266), Customs proposed adding an alternative to these entry 
procedures. The proposal described the PAIRED program (Port of 
Arrival Immediate Release and Enforcement Determination), which 
has been tested at a number of locations in the U.S. Importers are 
allowed to file entry documentation at one port, usually an inland 
or interior location, to be analyzed by Customs to determine if an 
examination of cargo is necessary. With the permission of the dis- 
trict director at the inland port, the importer files such documenta- 
tion as is necessary to enable Customs to decide if the merchandise 
may be released or if it must be retained in Customs custody for 
reasons such as examination or extraction of a sample for an admis- 
sibility determination, verification of manifest, etc. The documenta- 
tion is usually submitted before the merchandise has arrived in the 
U.S. Then if no examination or extraction is required, the importer 
or broker is notified that the shipment can be released upon arrival 
at the discharge port. The shipment may then proceed directly to 
its intended destination without going to another Customs port for 
further Customs processing. Thus, the importer will receive his 
shipment more expeditiously and with fewer transportation costs. 
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Customs experience with the PAIRED program, which is volunta- 
ry on the part of importers, has demonstrated that it benefits im- 
porters and carriers by expediting the delivery of merchandise and 
reducing congestion at the port of arrival. Approximately 80 per- 
cent of all entries under PAIRED are released immediately without 
the need for examination of the merchandise or in-bond transporta- 
tion to another port. It benefits Customs by reducing the costs and 
expenditures of manpower and other resources for maintaining the 
transportation in-bond system. 

Public comments were solicited on implementing the PAIRED 
program in all Customs districts. 


DISCUSSION OF COMMENTS 


Most of the 16 comments received were favorable. These com- 
menters agreed that the PAIRED program was an attractive alter- 
native for importers and represented a welcome use of modern tele- 
communications facilities to expedite submission, review, and final 
disposition of entry documentation. 

Those opposing adoption of the PAIRED program were concerned 
that the program is contrary to law, and that PAIRED will allow 
some merchandise to bypass necessary inspection and sampling 
requirements. 

The opinion that PAIRED is illegal is based on an incorrect inter- 
pretation of what constitutes “release” of merchandise. Section 
484(a)\(2)(A), Tariff Act of 1930, as amended (19 U.S.C. 1484(a)(A)), 
requires that an entry be filed at a place within the Customs-collec- 
tion district where merchandise covered by the entry will be re- 
leased from Customs custody. Release occurs whenever Customs de- 
termines that it has no further need to maintain actual custody of 
the merchandise. Under the PAIRED program, this occurs at the 
port where the entry documentation is filed (usually an inland 
port). Entry filing at an inland port and release of the merchandise 
by the appropriate Customs officer at that port (which order is 
thereby conveyed to the arrival port) is therefore consistent with 19 
U.S.C. 1484(a)(2)(A). 

Concerns over merchandise requiring inspection or sampling 
bypassing these steps due to a PAIRED entry were raised by com- 
menters concerned with imported textiles and frozen orange juice 
concentrate. However, entries involving textiles or frozen juice con- 
centrates that require special procedures that necessitate Customs 
retaining control of the merchandise until the procedure is accom- 
plished, are not eligible for a PAIRED entry. 

Other comments, and Customs responses thereto are as follows: 


Comment: 


The PAIRED program is designed to undermine the in-bond 
transportation industry. 
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Response: 

Customs support of the PAIRED program has at no time been 
motivated by a desire to damage the in-bond transportation indus- 
try. Our purpose in implementing the PAIRED program is to pass 
on to the importing community the benefits of using automated sys- 
tems and selectivity procedures to expeditiously handle low-risk 
importations. 


Comment: 

The scope of PAIRED should be expanded to include merchandise | 
destined for a foreign trade zone or bonded warehouse and to allow 
filing of entry documentation at a port other than the port of 
destination. 


Response: 

Customs agrees with the notion that expanding PAIRED would 
provide for even more flexibility for importers. However, at present 
Customs is not prepared to offer these two options. 


Comment: 
How will the date of release be determined under the PAIRED 
program? 


Response: 


For Customs purposes, the date that the shipment actually ar- 
rives at the port of discharge in the U.S. is the date the merchan- 
dise is released. This date of release then determines the date the 
entry summary documentation must be filed at the port of entry. 
The entry summary documentation is due within 10-working days 
of the actual arrival of the merchandise in accordance with 
§ 142.12(b), Customs Regulations (19 CFR 142.12(b)). 

After consideration of all the comments and further review of the 
matter, it has been decided to implement the PAIRED program in 
all Customs districts. A new paragraph (c) is added to § 141.63 al- 
lowing an importer to request the district director to approve the 
filing of entry documentation at a port other than the port of arriv- 
al of merchandise to obtain release of the merchandise at the port 
of arrival. 


REGULATORY FLExiBILiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that the amendment will not have a 
significant economic impact on a substantial number of small enti- 
ties. Accordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 
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DRAFTING INFORMATION 


The principal author of this document was John Doyle, Regula- 
tions Control Branch, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


List or Susyects IN 19 CFR Part 141 

Customs duties and inspection, Imports, Entry documentation 

filing. 
AMENDMENT TO THE REGULATIONS 

Part 141, Customs Regulations (19 CFR Part 141), is amended as 

set forth below. 
PART 141—ENTRY OF MERCHANDISE 

1. The authority citation for Part 141 continues to read as follows: 

Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


2. Section 141.63 is amended by adding a new paragraph (c) to 
read as follows: 


§ 141.63 Submission of entry summary documentation for 
preliminary review. 

(c) For merchandise entered other than at port of arrival. If mer- 

chandise is to arrive or has arrived at one port and the importer 

wishes to file his entry documentation at another port to which the 


merchandise is destined, he may do so upon approval of the district 
director at the port of destination. The district director at the desti- 
nation port may then authorize release of the merchandise, after its 
importation at the port of arrival, or postpone its release if he be- 
lieves it is necessary for examination or other purposes. 
WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: June 15, 1987. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 29, 1987 (52 FR 24153)] 
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(T.D. 87-87) 


REIMBURSABLE SERVICE 
Excess Cost OF PRECLEARANCE OPERATION 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 22, 1987. 

Notice is hereby given that pursuant to Section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
forth below and will be effective with the pay period beginning 
June 7, 1987. 


Installation 


Montreal, Canada 
Toronto, Canada 
Kindley Field, Bermuda 
Nassau, Bahama Islands 
Vancouver, Canada 


Freeport, Bahama Islands 
Calgary, Canada 
Edmonton, Canada 


Ace M. Ricpon, 
Acting Comptroller. 


[Published in the Federal Register, June 22, 1987 (52 FR 23509)] 


(T.D. 87-88) 


EFFECTIVE DATE FOR SUPPLYING MANUFACTURER/ 
SHIPPER IDENTIFICATION CODE ON CUSTOMS FORMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of effective date. 


SUMMARY: This document announces the effective date for the re- 
quirement of placing a manufacturer or shipper identification code 
on Customs Forms 3461 and 3461 Alternate (Alt), Entry/Immediate 
Delivery, and Customs Form 7501, Entry Summary. These forms 
have undergone recent revisions to make them compatible with au- 
tomated systems now in use at Customs, such as the Automated 
Commercial System (ACS). The manufacturer or shipper identifica- 
tion code provides a unique number on a Customs form which is 
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required for use in automated data systems. This facilitates the 
processing of Customs forms and provides quicker, more efficient 
service to carriers, importers, and the public. 


EFFECTIVE DATE: Manufacturer or shipper identification codes 
will be accepted on Customs Forms 3461, 3461 (Alt), and 7501 as of 
June 26,1987. Inclusion of the codes on forms processed through the 
cargo selectivity module of the ACS is mandatory as of July 27, 
1987. 


FOR FURTHER INFORMATION CONTACT: Michael D’Ambrosio, 
Inspection Systems Division (202-566-6011). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


All merchandise imported into the U.S., unless specifically ex- 
empted, must be presented to Customs for examination before it can 
be released from Customs custody and entered into the commerce of 
the U.S. Most merchandise is released upon presentation to Cus- 
toms of an “entry” which contains sufficient information to identify 
the importer of record, make a written record of entry, and verify 
the existence of a bond to guarantee production of a follow-up entry 
summary together with the deposit of estimated duties, if applica- 
ble. Within 10-working days after release of the merchandise, entry 
summary documentation, together with the deposit of estimated du- 
ties, if applicable, must be furnished to Customs. This documenta- 
tion enables Customs to properly classify and appraise the mer- 
chandise, as well as to collect necessary statistical information. En- 
try and release of merchandise are provided for in § 484, Tariff Act 
of 1930, as amended (19 U.S.C. 1484). The procedures relating to the 
entry process are set forth in Parts 141 and 142, Customs Regula- 
tions (19 CFR Parts 141, 142). 

Customs Form 3461, entitled Entry/Immediate Delivery, is the 
source document now presented to Customs when making an entry. 
There is an abbreviated version of the form in use of the U.S./Mexi- 
can/Canadian borders known as the 3461 Alternate (Alt). The form 
is filled out for each shipment of merchandise and presented to a 
Customs officer along with invoices and a right to make entry sup- 
ported by a bond to obtain release of the merchandise. The informa- 
tion on this form allows Customs to verify that the correct shipment 
is released to the correct person, that it matches the carrier’s mani- 
fest, and that an acceptable bond is on file. 

Customs Form 3461 was recently revised to make it more compat- 
ible with automated data collection systems. The revision was an- 
nounced by means of a general notice published in the Federal Reg- 
ister as T.D. 86-122 on June 30, 1986 (51 FR 23617). The revision in- 
cluded designating block 26 on the form, “Manufacturer No.”. 
Filling in the block would provide a unique piece of data to be used 
in various automated data systems such as selectively choosing car- 
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go for examination and tracking the movement of key commodities. 
The requirement of filling in the block had been suspended however 
because the telex/answerback numbers necessary to complete the 
block had been lacking from many commercial invoices. Customs 
Form 3461 (Alt) was revised in June 1986, and block 5 was designat- 
ed for “Manufacturer ID”. 

A similar situation existed for Customs Form 7501, Entry Sum- 
mary. It had been the subject of a revision to bring it in line with 
the demands of automation and a space for “Manufacturer I.D.” 
had been provided in block 21. (See T.D. 84-129, published in the 
Federal Register on June 5, 1984 (49 FR 23161)). However, block 21 
did not have to be completed while a method was sought to stand- 
ardize how the data would be generated. 

That method was announced in Customs Directive 3500-13, is- 
sued November 24, 1986. The directive set forth instructions for de- 
riving the manufacturer identification code, or when applicable, the 
shipper identification code, through a technique known as “keylin- 
ing”. The manufacturer or shipper code will be derived from the 
name and address of the manufacturer or shipper from the commer- 
cial invoice. The previous problem of missing information should 
not be a factor when something as basic as a name and address are 
used to generate the codes. The instructions for keylining are re- 
printed at the end of this document as Attachment A. 

Manufacturer or shipper identification codes will be accepted on 
Customs Forms 3461, 3461 (Alt), and 7501 as of June 26, 1987. In- 
clusion of the codes on forms processed through the cargo selectivity 


module of the ACS is mandatory as of July 27, 1987. 


PAPERWORK REDUCTION ACT 


Customs Forms 3461 and 3461 (Alt) were approved by the Office 
of Management and Budget (OMB) and assigned Control No. 
1515-0069. Customs Form 7501 has been approved by OMB and as- 
signed Control No. 1515-0065. This document merely describes a 
technique for filling in one block on each form, blocks that were 
present when the forms were approved. Accordingly, the OMB con- 
trol numbers for these forms are still valid. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other offices participated in 
its development. 
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ATTACHMENT A 


RULES FOR CONSTRUCTING THE MANUFACTURER CODE 


These instructions provide for the construction of an identifying code for a manu- 
facturer or shipper from his name and address. The code can be up to 15 characters 
in length, with no inserted spaces. However, it may be thought of as five “pieces” as 
follows: 


COUNTRY (Piece 1: 2 characters): 
Use the ISO code for the country, such as “PE” for Peru. 


MANUFACTURER NAME (Pieces 2 and 3: up to 3 characters each): 


Use of the first three characters from each of the first two words of the name. 
There will be no third piece if the name is one word. Amalgamated Plastics Corp. 
would give “AMAPLA”; Bergstrom would give “BER”. 

If there are two or more initials together, treat them as a single word. For example, 
ABC Company, A.B.C. Company, or A B C Company would all yield “ABCCOM.” 


ADDRESS LINE WITH STREET NAME and/or BOX NUMBER (Piece 4: up to 4 
characters): 


Find the number on this line with the largest value and use up to the first four dig- 
its. For example, 11455 Main Street Suite 9999 would yield “1145”. A suite number 
or a post office box should be used if it contains the largest number. However, use 
no number in the case of One Hundred Century Plaza. There will be no fourth piece 
if there is no numeric on the address line. 

When numbers are separated by commas or hyphens, ignore all punctuation and 
use the number that remains. For example, either “12,34,56 Akasaka Road” or 
“12-34-56 Akasaka Road” would yield “1234”. Note that the address line on the in- 
voice may be after the line containing the city and zip code (or equivalent). For exam- 
ple, German invoices frequently place the city and its numeric code before the street 
address. Be sure to identify the address line numeric and use it, not the city numeric. 


CITY (Piece 5: up to 3 characters): 


Use the first three letters from the city name. Tokyo would be “TOK,” St. Michel 
would be “STM.” 


Apply these general rules to construct a manufacturer code: 


(1) Ignore all punctuation, such as commas, periods, ampersands. 

(2) Ignore all single character initials, such as the ‘“S.” in Thomas S. Delvaux 
Company. 

(3) Ignore the English words ‘‘a”, “an”, “and”, “of”, “the”. 

(4) In the case where multiple company names and/or addresses appear on the in- 
voice, use the name and address associated with the corporate headquarters as 
opposed to the division, office, etc. 


Examples of some manufacturer names and addresses and their codes: 


LA VIE DE FRANCE 
243 Rue de la Payees FRLAVIE243BRE 
62591 Bremond, France 


20th CENTURY TECHNOLOGIES 
5 Ricardo Munoz, Suite 5880 VE20TCEN5880CAR 
Caracas, Venezuela 
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THE E.K. RODGERS COMPANIES 
One World Trade Center 
London, England SW1Y 5HQ 


THE GREENHOUSE 
45 Royal Crescent 
Birmingham, Alabama, 35204 


CARDUCCIO AND JONES 


88 Canburra Avenue 
Sidney, Australia 


N. MINAMI & CO., LTD. 
2-6,8-Chome Isogami-Dori, Fukiai-Ku 
Kobe, Japan 

BOCCHACCIO S.P.A. 


Via Mendotti, 61 
8320 Verona, Italy 


MURLA-PRAXITELES INC. 
Athens, Greece 


SIGMA COY E.X.T. 
4000 Smyrna, Italy 
1640 Delgado 


Dated: June 15, 1987. 


GBEKRODLON 


USGRE45BiR 


AUCARJON88SID 


JPMINCO268K08 


ITBOCSPA61VER 


GRMURINCATH 


ITSIGCOY1640SMY 


WILLIAM VON Raa, 
Commissioner of Customs. 


[Published in the Federal Register, June 26, 1987 (62 FR 24084)] 
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U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 4 


PROPOSED INTERPRETATION OF THE COASTWISE LAWS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule. 


SUMMARY: This document invites public comments on the issues 
raised in a petition submitted to Customs concerning the coastwise 
laws which provide that no foreign vessel may transport merchan- 
dise between points in the U.S., either directly or via a foreign port. 
Merchandise may be transported between U.S. points only in ves- 
sels built in and documented under U.S. laws and owned by U.S. cit- 
izens. Customs has previously held that the movement of a vessel 
on another vessel from a coastwise point to a point on the high seas 
where the vessel is removed from the carrying vessel and then 
towed to another coastwise point is considered coastwise trade. The 
carrying vessel in this kind of movement must be U.S. owned and 
built. If the previous ruling is changed, it would permit, insofar as 
the coastwise laws are concerned, the carriage by a foreign-built 
launch barge of an outer continental shelf platform jacket from a 
point in the U.S. to a point outside U.S. territorial waters where the 
jacket would be unloaded from the barge and then towed to an in- 
stallation site on the U.S. outer contintental shelf. 

The petitioner submits that towing is not “transportation” and a 
vessel is not “merchandise,” for purposes of the coastwise laws. Fur- 
ther, qualified barges capable of launching a deepwater jacket are 
nonexistent and it is economically impracticable for anyone to build 
such a barge in the U.S. because of competitive pressures from for- 
eign marine fabricators. Additionally, the previous ruling does not 
serve to promote the American merchant marine or domestic ship- 
building industry. It tends to prevent the domestic fabrication in- 
dustry from participating in deepwater projects. 

Comments with respect to the issues will be considered before any 
decision is reached. 
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DATE: Comments must be received on or before August 28, 1987. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations Control Branch, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, NW., Room 2426, Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, 
Carrier Rulings Branch (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
CoasTWISE Laws 


Title 46, United States Code, § 883 (46 U.S.C. 883), (the coastwise 
merchandise statute, often called the Jones Act), provides, in perti- 
nent part, that: 

No merchandise shall be transported by water * * * between 
points in the United States * * * either directly or via a foreign 
port, or for any part of the transportation, in any other vessel 
than a vessel built in and documented under the laws of the 
United States and owned by persons who are citizens of the 
United States [i.e., a coastwise-qualified vessel] * * * 


The coastwise towing statute, title 46, United States Code, 
§ 316(a) (46 U.S.C. 316(a)), provides, in pertinent part, that: 


It shall be unlawful for [a vessel not documented for the coast- 


wise or Great Lakes trade] to tow any vessel other than a vessel 
in distress, from any [point in the United States] to any other 
[such point], or to do any part of such towing * * * [Emphasis 
added in both instances. ] 


Sections 4.80 through 4.93, Customs Regulations (19 CFR 
4.80-4.93), set forth the procedures used by the Customs Service to 
administer and enforce the coastwise laws. 


Duat-MopE MoveMENT OF SELF-PROPELLED VESSELS 


In the early 1960’s, Customs issued several rulings on whether 
§ 883 prohibits the movement of a self-propelled vessel between 
coastwise points via a foreign point. In these rulings, the vessel pro- 
ceeded under its own power from a U.S. point to a foreign point and 
was carried on a cargo carrying vessel from the foreign point to a 
second U.S. point, or the vessel was carried on a cargo carrying ves- 
sel from a U.S. point to a foreign point and proceeded under its own 
power from the foreign point and was carried on a cargo carrying 
vessel from the foreign point to a second USS. point. In one ruling, a 
yacht proceeded under its own power from Seattle to Vancouver, 
British Columbia, and was transported on a freighter to Los Ange- 
les, California, (telex dated April 15, 1960). In a letter dated May 4, 
1961, Customs held that a pleasure boat could be shipped on a for- 
eign-flag freighter from Los Angeles to Vancouver or Victoria, Brit- 
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ish Columbia, and from there proceed under its own power to Seat- 
tle. Customs also ruled that motorboats could proceed under their 
own power from a Florida port to Nassau or Bermuda where they 
were to be loaded on a foreign-flag carrier and transported to a U.S. 
port on the west coast (Letter dated April 10, 1963). None of these 
rulings were published. 

Customs ruled that none of these movements violated § 883. The 
reason given in the first case was that the transportation of the 
merchandise (the yacht) was deemed to commence in Vancouver. 
The reason given in the second ruling was that the transportation 
of the merchandise (the pleasure boat) was deemed to have ended at 
Vancouver or Victoria and, in the third, that the transportation of 
the motorboats as merchandise would be deemed to have begun at 
Nassau or Bermuda. Thus, in each instance, the transportation of 
merchandise was between a U.S. point and a foreign point and the 
merchandise (the yacht, pleasure boat, or motorboats) completed 
the movement (to or from a U.S. point) under its own power. 


Duat-Mope Movement oF Non-SELF-PROPELLED VESSELS AND DryDOocK 


In 1977, Customs ruled that the movement of several barges 
which were built in the Puget Sound area and towed to Vancouver 
where they were loaded on foreign-flag vessels for transportation to 
U.S. ports on the east coast would not violate § 883 (letter ruling 
VES-3-07-R:CD:C 102750 PC, April 13, 1977). The reason given for 
this ruling was that: 


* * * transportation of the barges as “merchandise” would be 
deemed to begin at Vancouver and to end at the ports on the 
East Coast of the United States where they would be unladen 
from the foreign-flag vessels. The prior towing of the barges 
from the Puget Sound area to Vancouver and their subsequent 
transportation by foreign-flag vessels from Vancouver to East 
Coast United States ports would not be considered a transporta- 
tion of merchandise between ports in the United States in 
whole or in part by foreign vessel and, therefore, would not be 
in violation of title 46, United States Code, § 883. 


In 1979, Customs issued a similar ruling on the transportation of 
a mobile drilling platform (ruling VES-3-07/VES-3-15/VES-10-03 
R:CD:C 104027 MKT, August 29, 1979, published as C.S.D. 80-96 in 
the Customs BULLETIN AND Decisions on July 23, 1980). In this ruling, 
the drilling platform was to be moved from one U.S. point to anoth- 
er by being carried on a submersible barge from the first U.S. point 
to a foreign point where the drilling platform would be removed 
from the barge and towed on its own bottom to a second U.S. point. 
Customs ruled that § 883 would not prohibit this movement. Section 
316(a) was inapplicable because all vessels involved were foreign- 
flag vessels and § 316(a) did not then apply to the coastwise towing 
of a foreign-flag vessel by another foreign-flag vessel. The reason 
given for this ruling was that: 
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*** the platform will not be unladen as merchandise at a 
coastwise point but at a foreign point, and subsequently the 
platform will be towed as a vessel to the United States. The 
character of the platform will change from merchandise to a 
vessel at the foreign point. 


In ruling VES-3-07/VES-10-03 CO:R:CD:C 1056;92 HS, July 8, 
1982, this rationale was followed to permit the movement of a float- 
ing drydock by being carried on a foreign-flag submersible barge 
from a coastwise point to a point outside U‘S. territorial waters 
where the drydock was placed in the water and “wet-towed” to an- 
other coastwise point. Telex ruling VES~-3-15/VES-10-03 
CO:R:CD:C 105881 PH, November 8, 1982, permitted the movement 
of a jackup drilling rig (a vessel) by being transported on a self-pro- 
pelled foreign-flag vessel from a point in US. territorial waters to a 
foreign point or waters off a foreign country or a point outside U.S. 
territorial waters where the rig was offloaded and towed by a for- 
eign-flag vessel to another point in U.S. territorial waters. The No- 
vember 8, 1982, ruling followed the rationale quoted in the previous 
paragraph in holding that § 883 did not prohibit the movement and 
held that § 316(a) would not prohibit the movement because: 


Section 316(a), much like § 883, prohibits an unqualified vessel 
from towing a vessel other than a foreign-flag vessel or a vessel 
in distress between United States coastwise points, “either di- 
rectly or by 7 a foreign port or place, or to do any part of 
such towing.” The towing portion of the proposed movement is 
between a foreign port or point on the high seas and a coast- 
wise point. The words “part of such towing” in § 316(a) refer to 
part of towing between coastwise points and in the proposed 
movement, the rig is not to be towed between coastwise points. 
[Emphasis in original.] 


Ruling VES-3-15-CO:R:CD:C 106672 PH, March 23, 1984, came 
to the same conclusion on the basis of the same rationale with re- 
gard to the movement of a U.S.-flag semi-submersible drilling rig by 
being carried on a foreign-flag vessel from a point in US. territorial 
waters to a point on the high seas where it was unloaded and towed 
by a foreign-flag tug to a point on the high seas or a point in US. 
territorial waters. 


C.S.D. 85-9 


In October 1984, Customs received a request for a ruling that the 
movement of a drydock from Hawaii to Texas by being transported 
in sections on a foreign-flag vessel from a point in U‘S. territorial 
waters off Hawaii to a point approximately 30 miles off the coast of 
Texas outside U:S. territorial waters where it would be offloaded 
and towed by a U.S. flag vessel to a Texas port would be permissible 
under the coastwise laws. Initially, Customs held that because float- 
ing drydocks were not considered vessels for purposes of Customs 
duty, the exception from the coastwise laws for such “dual-mode” 
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transportation would not be applicable and the proposed movement 
would violate § 883 because part of the transportation between 
coastwise points of the drydock sections would be in a non-coast- 
wise-qualified vessel (telex ruling VES-3/VES-10-03 CO:R:CD:C 
107060 PH, October 17, 1984). 

Customs decision in the ruling of October 17, 1984, was appealed. 
Petitioner cited Customs decision in ruling 105692 HS supra, apply- 
ing the “dual-mode” rule to the movement of a floating drydock and 
convinced Customs that the proposed movement of the drydock 
would not be prohibited by § 883 (telex ruling VES-3/VES-10-03 
CO:R:CD:C 107060 PH, October 18, 1984). In this telex Customs 
stated: 


In considering future coertned of this kind involving two- 
mode movements by or of vessels, please be advised that we 
lan to reconsider the July 8, 1982, ruling, as well as Customs 
rvice Decision 80-96, and ruling 15 VES-10-03 
CO:R:CD:C 105881 PH, ‘November 8, 1982, * * * and similar 
rulings. 
Customs did reconsider this matter and in C.S.D. 85-9, published 
in the Customs BULLETIN AND Decisions dated January 30, 1985, modi- 
fied C.S.D. 80-96 and similiar rulings, holding that: 


A vessel transported on another vessel is merchandise for _ 
poses of 46 U.S.C. 883 (see so-called sixth proviso to 46 U 
883 (Pub. L. 90-474; 82 Stat. 700) and legislative history there- 
on (Sen. Report 1485, July 30, 1968, 1968 U.S.C.C.A.N. 3185)). 
Section 883 prohibits ‘the use of a non-coastwise-qualified vessel 
to transport merchandise by water, or land and water, between 
coastwise points, “or for any oad of the transportation.” We 
conclude that the movement of a vessel on another vessel from 
a coastwise point to a foreign point or a point on the high seas 
where the vessel is removed from the carrying vessel is part of 
transportation of merchandise between coastwise points when 
the vessel is towed from the point of removal from the carrying 
vessel to another coastwise point. This is also true of such a 
movement when the towing portion of the movement comes 
before the carrying portion of the movement. The carrying ves- 
sel in this kind of movement must be coastwise-qualified. 


In modifying C.S.D. 80-96 and similar rulings permitting dual- 
mode movements, insofar as the coastwise laws are concerned, Cus- 
toms considered the overall movement. Customs concluded that a 
vessel or other merchandise which is carried on another vessel part 
of the way between coastwise points and towed by another vessel 
the remainder of the way between those coastwise points is trans- 
ported between coastwise points. Because § 883 prohibits the trans- 
portation of merchandise between coastwise points, or any part of 
the transportation, in a non-coastwise-qualified vessel, the carriage 
portion of the dual-mode movement (that part of the transportation 
between coastwise points which is in the vessel) would be prohibited 
by a non-coastwise-qualified vessel. The coastwise towing statute 
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would not be applicable to the movement because that statute ap- 
plies to towing between coastwise points or any part of such towing 
(i.e., it applies to towing between coastwise points or any part of an 
overall tow between coastwise points). 

In issuing C.S.D. 85-9, Customs did not intend to modify the first 
three rulings. Customs believed those rulings to be correct because 
the vessels which were transported part of the way between coast- 
wise points in those cases proceeded under their own power for the 
remainder of the movement. Thus, the vessels (the yacht, pleasure 
vessel, and motorboats) were not transported between coastwise 
points but, instead, were transported only between a coastwise 
point and a foreign point. 

Customs concluded, in issuing C.S.D. 85-9, that the rationale for 
C.S.D. 80-96 and similar rulings that the character of the vessel 
which is carried and towed changes from merchandise to that of a 
vessel at the point it is unloaded from the carrying vessel or from 
that of a vessel to merchandise at the point where the vessel is load- 
ed onto the carrying vessel was wrong. Customs perceived no inher- 
ent difficulty in treating a vessel, while it is carried on another ves- 
sel as well as while it is proceeding on its own bottom, as both a ves- 
sel and merchandise. Customs concluded that the “mystical 
transformation” theory underlying the dual-mode exception made 
no sense. A vessel is merchandise for purposes of § 883, while it is 
carried on another vessel (see 6th proviso to § 883, referred to in 
C.S.D. 85-9) and Customs sees no reason why it would not be mer- 
chandise while on its own bottom, whether or not it is proceeding 
under its own power. Customs concluded that the key to determin- 
ing applicability of § 883 to dual-mode movements such as those 
under consideration was not whether the transported vessel or arti- 
cle was merchandise, but whether the vessel or article was trans- 
ported between coastwise points. 


REQUEST FOR CHANGE IN C.S.D. 85-9 Position 


Customs has received a request that the position taken in C.S.D. 
85-9 be changed, insofar as the movement of outer continental shelf 
(OCS) platform jackets from points in the U.S. to the U.S. OCS is 
concerned. According to the petitioner, platform jackets used on the 
OCS are becoming increasingly heavy as drilling is done in deeper 
waters. Also, future deep-water drilling projects will require one- 
piece platform jackets because building jackets in two or more 
pieces, although perhaps technically possible, is too expensive to be 
economically feasible. 

The petitioner states that the movement of a deepwater jacket is 
ordinarily accomplished by a dual-mode movement in which the 
jacket is carried from a point in the U.S. to a point in the vicinity of 
the installation site and outside territorial waters on a specialized 
launch barge. The jacket is launched from the launch barge and 
towed by one or more vessels to the installation site where it is at- 
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tached to the ocean floor. The petitioner states that before installa- 
tion of a platform jacket at an OCS site, exploratory work, which re- 
sults in the imbedding in the OCS or templates and casings, is an 
economic necessity with respect to virtually all deepwater projects. 


Why THE PLATFORM INSTALLATION SITE IS A CoASTWISE Point 


Section 4(a)(1), Outer Continental Shelf Lands Act of 1953, as 
amended (43 U.S.C. 1333 (a)(1)) (OCSLA), provides, in pertinent 
part, that the laws of the U.S. are extended to: 


* * * the subsoil and seabed of the outer Continental Shelf and 
to all artificial islands, and all installations and other devices 
rmanently or temporarily attached to the seabed, which may 
erected thereon for the purpose of exploring for, developing, 
or producing resources therefrom * * * to the same extent as if 
the outer Continental Shelf were an area of exclusive Federal 
jurisdiction located within a State. 


Under this provision, Customs has ruled that the coastwise laws 
are extended to mobile rigs during the period they are secured to or 
submerged onto the seabed of the OCS (Treasury Decision 54281(1) 
dated January 9, 1957). Subsequent rulings have applied the same 
principles to drilling platforms, artificial islands, warehouse vessels 
anchored over the OCS when used to supply drilling rigs on the 
OCS, and other installations and devices attached to the OCS for 
any of the requisite purposes. 


Errect or C.S.D. 85-9 on INSTALLATION OF PLaTrorMs oN OCS 


Under C.S.D. 80-96 and similiar dual-mode rulings, a launch 
barge which carried a platform jacket from a point in the US. toa 
point outside territorial waters where the jacket was launched and 
from which it was towed to the installation site could be a non- 
coastwise-qualified vessel. Under C.S.D. 85-9, the launch barge 
would be required to be coastwise-qualified. 


Nown-EXIsTENCE OF CoASTWISE-QUALIFIED BARGES FOR INSTALLATION OF 
DEEPWATER JACKETS ON OCS 


According to the petitioner, there is no U.S. coastwise-qualified 
barge capable of launching deepwater jackets in existence today an- 
ywhere in the world. The largest coastwise-qualified barge is capa- 
ble of launching a jacket of only 7,500 short tons. Jackets required 
for deepwater sites are from 30,000 to 60,000 short tons. The peti- 
tioner claims that it is not economically feasible to construct in the 
U.S. a barge large enough to carry and launch deepwater jackets 
and states that he knows of no person planning such construction in 
the U.S. The economic risk inherent in the construction of a coast- 
wise-qualified launch barge capable of launching deepwater jackets 
is increased because foreign ‘fabricators of jackets are making in- 
roads in the U.S. OCS market. A foreign fabricator need not use a 
coastwise-qualified barge to launch its jacket because the coastwise 
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laws, even as interpreted under C.S.D. 85-9, do not apply to trans- 
portation and/or towing from a foreign point to a point on the US. 
OCS. Thus, the only sure users of a coastwise-qualified launch barge 
capable of launching deepwater jackets would be US. fabricators of 
such jackets. 


PETITIONER’S LEGAL ARGUMENTS FOR CHANGING C.S.D. 85-9 Position 


The petitioner contends that, legally, the carriage on a non-coast- 
wise-qualified launch barge of a platform jacket from a point in the 
U.S. to a point outside territorial waters where the jacket is 
launched and from which it is towed to an OCS installation site 
which, under the OCSLA, is considered a coastwise point, does not 
violate § 883. The arguments made are summarized as follows: 

1. The carrying portion of the movement of the jacket would not 
be transportation between coastwise points, within the terms of 
§ 883, because to have such transportation there must be a lading of 
merchandise onto a vessel at one coastwise point and an unlading of 
the merchandise from the vessel at another coastwise point. In this 
case, the jacket is unladen from the carrying vessel at a non-coast- 
wise point. 

2. The carrying portion of the movement of the jacket would not 
be part of transportation of merchandise between coastwise points, 
within the terms of the provision in § 883 that prohibits “any part” 
of coastwise transportation. This is because the towing portion of 
the movement does not have the character of transportation, within 
the terms of § 883. The carrying portion of the movement can not 
be part of coastwise transportation if there is no other part of the 
coastwise transportation. 

In support of the argument that the towing portion of the move- 
ment does not have the character of transportation, within the 
terms of § 883, the petitioner points out that Customs recognizes 
this principle with regard to § 316(a) (i.e., to be “part of such tow- 
ing” within that statute, all segments of a movement must be by 
tow for § 316(a) to be applicable to a towing movement). Further- 
more, the towing portion does not constitute transportation because 
the towing vessel does not lade the jacket at one point, move it, and 
unlade it at a second point. If the towing portion of the movement is 
to be considered part of a transportation, within the terms of § 883, 
then the absurd result would follow that the towing vessel itself is 
engaged in transportation, for purposes of § 883. 

The carrying portion of the movement of the jacket would not be 
part of transportation of merchandise between coastwise points, 
within the terms of the provision in § 883 that prohibits “any part” 
of coastwise transportation, even if the towing portion is part of the 
transportation. This is because once the jacket was launched from 
the barge it would take on the character of a “vessel.” Although the 
term “merchandise,” for purposes of § 883, is quite broad in scope 
and a vessel should be treated as merchandise when carried on an- 
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other vessel, when a vessel is being towed, it should be treated as a 
vessel and not “merchandise,” for purposes of § 883. This argument 
was the basis for C.S.D. 80-96 and similar rulings permitting dual- 
mode movements and C.S.D. 85-9 gave no good reason for departing 
from this interpretation. 

The rejection of the above-described basis for permitting dual- 
mode movements has mischievous consequences which could result 
in a tug towing a jacket in distress which was being moved in a 
dual-mode movement being subject to penalties under § 883, even 
though the tug would be specifically exempt from penalties under 
§ 316(a) because the towed vessel was a vessel in distress. This is be- 
cause, under C.S.D. 85-9, this towing would be part of transporta- 
tion, within the terms of § 883. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
comments that are submitted timely to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Customs Service Headquarters, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229. 


AUTHORITY 


This document is issued under the authority of 19 U.S.C. 66; and 
19 U.S.C. 1624; 46 U.S.C. 13, 316(a), 319, 802, 808, 883, 883-1, and 
12106. 


DRAFTING INFORMATION 


The principal author of this document was Bruce J. Friedman, 
Regulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON Raa, 
Commissioner of Customs. 
Approved: June 1, 1987. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 29, 1987 (52 FR 24169)] 
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